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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

OF 1956 (“the Act”): LCB STOPFORTH (“complainant”) v SENTINEL MINING 

INDUSTRY RETIREMENT FUND (“first respondent”) AND MINE EMPLOYEES 

PENSION FUND (“second respondent”)   

 

[1]  INTRODUCTION 

 

1.1  The complaint concerns the respondents’ refusal to pay the complainant 

her portion of pension interest in terms of a decree of divorce. 

 

1.2 The complaint was received by this Tribunal on 27 October 2011. A letter 

acknowledging receipt thereof was sent to the complainant on                   

13 January 2012. On the same date, letters were dispatched to the 

respondents giving them until 13 February 2012 to file their response to the 

complaint. A joint response, which was forwarded to the complainant, was 

received from the respondents on 3 February 2012. The complainant’s 

reply to the respondents’ response was received on 22 February 2012.    
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1.3 After reviewing the written submissions it is considered unnecessary to hold 

a hearing in this matter. The determination and reasons therefor appear 

below. 

 

[2]  FACTUAL BACKGROUND 

 

2.1     The complainant was married to Mr AW Stopforth (“the former spouse”) and 

on 11 December 2002, the marriage between the parties was dissolved in 

terms of the divorce order that was issued on 22 November 2002 under 

case number 5659/02 by the Southern Divorce Court (Port Elizabeth). The 

former spouse was a contributing member of the first respondent until        

26 July 1993. He was also a deferred member of the second respondent 

until 26 July 1993. He left the service of the employer after the trustees of 

both the first and second respondents found him to be totally and 

permanently incapacitated for the class of work in which he was employed 

for at the time. The former spouse has been receiving incapacitation 

pension from both respondents since 27 July 1993, and has not contributed 

again to either respondent.   

 

2.2 The divorce settlement agreement concluded between the parties was 

incorporated in the decree of divorce. Clause 7 of the settlement 

agreement, dealing with the pension consequences of the divorce, reads as 

follows:  

 

  7. PENSION BENEFIT 

 

7.1 During the subsistence of the marriage the Defendant contributed 

to a pension fund and the Defendant has a built up a pension 

interest as defined in section 1 of Act 70 of 1979; 

 

7.2 Plaintiff is entitled to one half of the Defendant’s benefit which is 

due to the Defendant as a result of the Defendant’s membership 

of the said pension fund, as determined at the date of divorce; 
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7.3 The parties agree that an order to be issued in terms of which it is 

ordered that one half of the value of the Defendant’s pension 

benefit as determined at date of Divorce be paid over to the 

Plaintiff upon the date that the pension benefit becomes due to the 

Defendant; 

 

7.4 That an order be issued that upon presentation of a copy of this 

Court Order to the Defendant’s pension fund, an endorsement 

shall be made in the records of the said pension fund of the 

Plaintiff’s said interest therein as set out here above.”  

 

2.3 In March 2003, the respondents received a copy of decree of divorce from 

the complainant’s attorneys at the time, Messrs Laubscher, and requested 

the complainant’s claim be endorsed on the grounds of clause 7 of the 

settlement agreement mentioned above. On 9 April 2003, the respondents 

refused to comply with the complainant’s request on the grounds that no 

pension interest is due in respect of the former spouse because he had 

been a pensioner of both respondents at the date of divorce. The 

complainant’s legal representatives did not accept the respondents’ 

explanation and an exchange of correspondence followed from                    

6 June 2003 until 30 January 2008. The matter remained unresolved 

between the parties.  

  

[3]  COMPLAINT 

 

3.1 The complainant is dissatisfied with the respondents’ refusal to accede to 

her request. She submits that she is entitled to 50% share of the pension 

interest as per the decree of divorce. She re-iterates that her former spouse 

was aware of the provisions of clause 7 of the divorce order and he signed 

the divorce order.   

 

3.2 The complainant seeks an order directing the respondents to pay her 50% 

share of the pension interest assigned to her in terms of the divorce 

settlement agreement. She also wants the respondents to pay her 25% of 

the monthly pension of her former spouse.  
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[4]  RESPONSE 

 

Points in limine    

 

4.1 The respondents object to the jurisdiction of this Tribunal, stating that this 

complaint does not amount to a “complaint” as defined in the Act. They also 

allege that this complaint has prescribed. 

 

Merits 

 

4.2 The respondents confirm the background facts as summarised above. They 

submit that in terms of section 37A(1) of the Act, pension benefits may not 

be transferred, ceded or reduced and are not subject to attachment:  

 

“37A  Pension benefits not reducible, transferable or executable 

 

(1) Save to the extent permitted by this Act, the Income Tax Act, 1962 

(Act No. 58 of 1962), and the Maintenance Act, 1998, no benefit 

provided for in the rules of a registered fund (including an annuity 

purchased or to be purchased by the said fund from an insurer for a 

member), or right to such benefit, or right in respect of contributions 

made by or on behalf of a member, shall, notwithstanding anything 

to the contrary contained in the rules of such fund, be capable of 

being reduced, transferred or otherwise ceded, or of being pledged 

or hypothecated, or be liable to be attached or subjected to any form 

of execution under a judgment or order of a court of law, or to the 

extent of not more than three thousand rand per annum, be capable 

of being taken into account in a determination of a judgment debtor’s 

financial position in terms of section 65 of the Magistrate’s Court Act, 

1944 (Act No. 32 of 1944), and in the event of the member or 

beneficiary concerned attempting to transfer or otherwise cede, or to 

pledge or hypothecate, such benefit or right, the fund concerned 

may withhold or suspend payment thereof: Provided that the fund 

may pay any such benefit or any benefit in pursuance of such 

contributions, or part thereof, to any one or more of the dependants 

of the member or beneficiary or to a guardian or trustee for the 
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benefit of such dependant or dependants during such period as it 

may determine.”  

 

 4.3 However, section 7(7) of the Divorce Act 70 of 1979 (“Divorce Act”) deems 

the pension interest of a party to a divorce action to be part of his assts for 

purposes of determining the parties’ patrimonial benefits. Moreover, section 

7(8) of the Act provides that when a portion of the pension interest of the 

member spouse is assigned to the non-member spouse, the court may 

order the pension fund concerned to pay that amount to the non-member 

spouse and to endorse its records to that effect.  

 

4.4 The respondents submit that the meaning of “pension interest” is critical to 

this complaint and it is defined in the Divorce Act as follows: 

 

 “‘pension interest’ in relation to a party to a divorce action who-  

 

(a) is a member of a pension fund (excluding a retirement annuity fund),   

means the benefits to which that party as such a member would have 

been entitled in terms of the rules of that fund if his membership of the 

fund would have been terminated on the date of the divorce on account of 

his resignation from his office; 

 

(b) ........”   

 

4.5 The respondents submit that the legislator contemplated that the said 

provisions should only be applied when the relevant spouse is still a 

member of the relevant pension fund at the date of divorce, and / or that a 

notional resignation benefit can be calculated in respect of the latter. If not, 

an order in terms thereof is inappropriate and unenforceable. Based on the 

underlined portion of the definition of pension interest above, the 

respondents further submit that they were from the outset of the opinion 

that the complainant’s former spouse no longer had a pension interest on 

11 December 2002 and that sections 7(7) and 7(8) of the Divorce Act 

cannot apply here.  
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4.6 In substantiation of the above submission, the respondents referred this 

Tribunal to the judgment of Eskom Pension and Provident Fund v Krugel 

and Another [2011] 3 BPLR 309 (SCA), where the Supreme Court of 

Appeal held that since the member spouse’s pension interest had already 

become payable to him before the divorce, he simply no longer had a 

pension interest for purposes of sections 7(7) and 7(8) of the Divorce Act 

and section 37D(4)(a) of the Pension Funds Act at the date of divorce. 

Therefore, an order premised on the terms of these provisions was not 

competent and unenforceable. 

 

4.7 The respondents also referred this Tribunal to the Free State High Court 

judgment of McIntosh v McIntosh and Sentinel Mining Industry Retirement 

Fund and Mine Employees Pension Fund, as yet unreported and dated     

31 July 2011, where the court held that sections 7(7) and 7(8) of the 

Divorce Act do not apply because the member spouse had already been 

awarded retirement benefits by the funds before the date of divorce. The 

retirement benefits were awarded to the member spouse during the course 

of the marriage, these benefits including future monthly pensions thus form 

part of the joint estate. The remaining question was whether the funds 

could be ordered to pay the non-member spouse 50% of the member 

spouse’s future monthly pensions. The court held that a fund cannot be 

compelled to pay 50% of a pensioner’s pension to his or her ex-spouse, 

even if the pension benefit accrued during the course of the marriage and 

forms part of the joint estate. Therefore, the ex-spouse’s claim lies against 

the pensioner, not the fund.     

 

4.8 The respondents conclude by submitting that it is clear that at the date of 

divorce, the former spouse no longer had a pension interest which could be 

assigned in whole or in part to the complainant as envisaged in section 7(8) 

of the Divorce Act. This Tribunal is bound by the judgments in Krugel and 

McIntosh mentioned above and can thus not grant the relief ostensibly 

sought by the complainant.   
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[5] DETERMINATION AND REASONS THEREFOR 

 

Points in limine   

 

5.1 Apart from addressing the merits of the complaint, the respondents also 

raise two legal technicalities by which they say the complaint must be 

dismissed. The first is that this Tribunal has no jurisdiction to consider this 

complaint because this is not a “complaint” as defined in section 1 of the 

Act. The second point is that the complainant’s grievance is time-barred, so 

it should not even be considered by this Tribunal. Therefore, this Tribunal 

needs to establish whether or not the complaint is a “complaint” as defined 

in section 1 of the Act, and also, whether or not the complaint is time-barred 

in terms of section 30I of the Act before determining the merits of the 

complaint.   

 

Whether or not this is a complaint in terms of the Act 

 

5.2 In terms of section 1 of the Act, any complaint lodged with this office must 

relate to at least one of three aspects of a pension fund organisation, 

namely the administration of a fund, the investment of its funds or the 

interpretation and application of its rules (see Armaments Development and 

Production Corporation of South Africa Ltd v Murphy NO and Others [1999] 

11 BPLR 227(PFA)).  

 

5.3 In the present matter, the complaint relates to the respondents’ refusal to 

pay the complainant her 50% share of the pension interest as per the 

decree of divorce. The payment of benefit claims form an integral part of the 

respondents’ administrative duties in respect of their members or the 

members’ beneficiaries. The complainant is a beneficiary in terms of the 

divorce settlement agreement and she demands payment of her share from 

the respondents. It follows that this complaint relates to an administration of 

a pension fund organisation as contemplated in the Act. The complainant is 

also a complainant in terms of a definition of a “complainant” in section 1 of 
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the Act, because she has an interest in the matter. Therefore, the first 

preliminary point cannot be sustained. 

 

Time-barring   

 

5.4  The provisions of section 30I preclude the Adjudicator from investigating 

and adjudicating any complaint if the act or omission to which it relates 

occurred more than three years prior to the receipt of the written complaint. 

Sub-section 30I(2) further provides that the provisions of the Prescription 

Act No. 68 of 1969 relating to a debt apply in the calculation of the three-

year period.  

 

5.5 The act or omission to which this complaint relates occurred on 9 April 2003 

when the complainant was advised by the respondents that there is no 

pension interest due to the former spouse and they can unfortunately not 

endorse their records. The facts show that the respondents’ refusal was 

followed by an exchange of correspondence between the complainant, her 

legal representatives and the respondents from 6 June 2003 until               

30 January 2008. The matter remained unresolved between the parties. 

Any complaint regarding the payment of the complainant’s 50% share of 

the pension interest as per the decree of divorce should have been pursued 

on 9 April 2003 or within three years, i.e. on or before 9 April 2006. 

However, the complaint was only lodged on 27 October 2011, so it was 

received almost six years out of the prescribed time-limit by this Tribunal. 

Therefore, it is time-barred in terms of section 30I of the Act.  

 

 5.6  In light of the peremptory nature of the provisions of section 30I(1), this 

Tribunal has no authority to investigate and adjudicate any complaint that is 

time-barred. It must be borne in mind that the Adjudicator’s erstwhile 

authority to, on good cause shown, condone the late lodging of complaints 

or extend the three-year time limit, has with effect from 13 September 2007 

been removed by the deletion of sub-section 30I(3).  
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[6] ORDER 

 

1. In the result, the complaint is dismissed due to being time-barred. 

 

DATED AT JOHANNESBURG ON THIS 20TH DAY OF AUGUST 2012 

 

 

 

_____________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 


